IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-206655- D2 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: John Francis SCULLY

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1894
John Francis SCULLY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 13 May 1971, an Adm ni strative Law Judge of the
United States Coast Guard at San Francisco, California, suspended
Appel l ant's seaman's docunents for six nonths upon finding him
guilty of msconduct. The specifications found proved all ege that
whil e serving as an AB SEAMAN on board SS NORWALK under authority
of the docunent captioned, on or about 18 August 1969, Appellant:

(1) assaulted and battered the master of the vessel;
(2) threatened with bodily harmthe master of the vessel;

(3) wused foul and abusive language to the nmaster of the
vessel

At the hearing, Appellant did not appear. The Admi nistrative
Law Judge entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence the | ogbook
and shipping articles of the NORWALK and testinony of the master
and chi ef engi neer.

Al though the Appellant did not appear in defense the
Adm ni strative Law Judge called as witness for the person charged
t he boat swai n of NORWALK

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and first two specifications had been proved and the third
specification proved in part. He then entered an order suspendi ng
all docunents issued to Appellant for a period of six nonths.

The entire decision was served on 20 May 1971. Appeal was



tinmely filed on 15 June 1971. A brief in support of appeal was
filed on 21 July 1971. Although Appellant had until 8 Septenber
1971 to add to his appeal he has not done so.

FI NDI NGS OF FACT

On 18 August 1969, Appellant was serving as an AB Seanan on
board SS NORWALK and acting under authority of his docunent.

The voyage of the NORWALK commenced at Gul fport, M ssissipp
on 20 May 1969, at which tinme Appellant signed the shipping
articles. On 17 August 1969 the NORWALK arrived at Kaohsung,
Tai wan, where the vessel was sold for scrap. The entire crew
departed the vessel at Kaohsung and went to a hotel to await
repatriation to the United States at conpany expense. On 18 August
1969 the crew was flown to Taipei for a connecting flight to the
United States. The airplane arrived at Taipei A rport at about
1230 where the crew departed for the airport waiting room As the
master and chief engineer were walking fromthe airplane to the

termnal the Appellant approached the master and said "I'mgoing to
get you, you son of a bitch. You're just a dirty no good son of a
bitch. I'mgoing to get you in Frisco." The Appellant started to

| eave but then returned and struck the master on the chin. The
crew was then flown to Tokyo, Japan, where they connected with a
flight to the United States. On 19 August 1969 the crew appeared
before the shipping commi ssioner in San Francisco where they
obt ai ned paynment of wages through 19 August 1969 and were rel eased
fromarticles.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that the Coast Cuard
| acks jurisdiction in this case since on 18 August 1969 Appell ant
had been rel eased fromarticles and was no | onger acting under the
authority of his certificate.

APPEARANCE: Kapl an, Latti and Flannery of Boston, Mass. by
Thomas Hunt, Esq. of Counsel.

OPI NI ON

The Coast Guard's jurisdiction under 46 U S. C. 239 is not
predicated on the Appellant's serving under shipping article.
Appel l ant is subject to proceedi ngs under 46 U.S.C. 239 if, at the
time of his alleged m sconduct, he is "acting under the authority
of his license or certificate." Jurisdiction under 46 U.S.C. 239
is at least co-extensive with the court's jurisdiction in a
mai nt enance and cure action under the theory of Agquilar v Standard,;
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(318 US 724). Commandant Deci sion on Appeal No. 361. It stands to
reason, that if a seaman is considered "in the service of a ship"
for mai ntenance and cure, or "in the course of enploynent" for the
Jones Act, while ashore froma vessel on which he may serve only if
licensed or certificated by the Coast Guard he will be subject to
di sci plinary proceedi ngs under 46 U. S. C. 239.

Al t hough a seaman "acting under the authority of his |icense
or certificate" is usually serving under shipping articles, it is
not true that he nust be under shipping articles to be acting under
the authority of his docunent. The paranount factors to be
consi dered in determ ning whether Appellant is "acting under the
authority of his license or certificate" are, 1) was the |license of
certificate necessary for enploynent and, 2) if so, was Appell ant
acting "in the service of the ship" or "in the course of his
enpl oynment” when the alleged act of m sconduct occurred.

Appel I ant was enpl oyed on NOCRWALK as a certified able bodied
seaman. At the tinme of the incident with the master at the Tai pei
Airport Appellant was being returned with the rest of the NORWALK' s
crew, at conpany expense, to San Francisco to be paid off before
t he shi ppi ng comm ssioner as required by |law. Appel |l ant conti nued
to draw salary as an able bodi ed seaman until 19 August 1969. On
these facts, | have no hesitancy in concluding that Appellant was
acting under authority of his docunent and "in the service of his
shi p" when he struck the master on 18 August 1969.

ORDER

The order of the Admnistrative Law Judge dated at San
Francisco, California on 13 May 1971, is AFFI RVED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 19th day of QOctober 1972.
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